THE 


NEW JERSEY LAW JOURNAL 


PUBLISHED MONTHLY 





VOLUME XL APRIL, 1917. No. 4 





EDITORIAL NOTES. 


We have not been able to understand, or even conjecture, on 
what principle of self-interest Germany desired to get into war with 
the United States. To do so it had to abandon all humanitarian 
principles in international law, and without any corresponding bene- 
fit so far as relates to the termination of the war. The destruction 
of a few American vessels, especially when coming to America in 
ballast, but even where they contain some contraband goods, is in- 
significant in effect compared with the enmity of the United States 
and the loss of respect of other neutral powers. The proposition that 
Germany has established a blockade, such as international law recog- 
nizes, about the coasts of Great Britain, France or Italy, is without 
foundation. A blockade must have not only definite lines, but be 
such as that ordinary commerce from blockaded points cannot be 
carried on. Probably a thousand vessels of all kinds, great and small, 
carrying merchandise, and, in many cases, passengers, are at the pres- 
ent time entering and leaving English, French and Italian ports 
unmolested every week. A blockade also implies that, while prac- 
tically no vessel may enter or leave with safety a blockaded port, yet, 
if seen by the blockading party, it must be hailed and the lives of 
passengers saved. There must be warning, and not a destruction of 
the vessel with those on board without warning. It is true that the 
acts of German submarines, as against vessels of all nationalities, 
whether those against which Germany has been at war or otherwise, 
have in no wise conformed, from the beginning, to the recognized 
rules of sea warfare, but it would seem as if, in the case of America, 
Holland, Norway and Sweden, a different line of action would have 
been pursued. The fact that it is not shows a lack of perspective 
into the future standing of Germany before all the world powers, that 
is astonishing, to say the least. We hardly know, however, which 
is likely to prove the worst in its influences in final results to the 
United States, the indifference of Germany to international law and 
common sense, or the opposition of certain classes of people in this 
country toward the movement for preparedness against foreign at- 
tack. Presumably the fact is that, a whole century having passed 
since any foreign power set out to make war with us, it has so 
obliterated the caution, not to say patriotism, of the average American 
citizen, that it will require a great deal of discussion and perhaps 
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some severe disasters to thoroughly arouse the people as to their 
duty in the matter of self-protection. It would seem as if we must 
become actively —— in war with some foreign power before 
actual preparations for defense will have been begun. It is a great 
pity that this is so, but we are daily facing the fact that we are the 
most unprepared nation on earth to resist attacks from without, except 
China and a few other fourth-rate powers. George Washington is 
often quoted as being opposed to a standing army in the time of 
peace, but it was Washington himself who, in addressing Congress 
in his first speech after re-election to the Presidency, and when our 
country was actually at peace with all the world, said: “I cannot 
recommend to your notice measures for the fulfillment of our duties 
to the rest of the world, without again pressing upon you the necessity 
of placing ourselves in a condition of complete defense, and of exact- 
ing from them the fulfillment of their duties toward us. The United 
States ought not to indulge a persuasion that, contrary to the order 
of human events, they will forever keep at a distance those painful 
appeals to arms, with which the history of every other nation abounds. 
There is a rank due to the United States among nations which will be 
withheld, if not absolutely lost, by the reputation of weakness. If 
we desire to avoid insult, we must be able to repel it; if we desire to 
secure peace, one of the most powerful instruments of our rising 
prosperity, it must be known that we are at all times ready for war.” 





The foregoing was written before the great address to our Con- 
gress by President Wilson and the consequent declaration of war by 
Congress. It is needless to say that we concur wholly in the noble 
sentiments of that address and the action of Congress. We could 
not do less as a nation and maintain our respect before the woftd, 
or do justice to the principles of liberty and humanity which we 
profess. Of course we are unprepared for war, and there must be 
long waiting before we are in a position to deal real blows by army 
or navy. We should have begun to prepare two years ago. But 
that mistake was made, and it is needless to make it an excuse for 
any hesitancy now. We must go ahead and prove to mankind that 
our great future mission is to assist in setting the world free of the 
notion that might makes right, and that many are to be ruled by a 
“Divinely chosen” few, who have before their eyes the regard neither 


of God nor man. 
4 





On March 6, when closing the November Term of the Court 
of Errors and Appeals, that Court announced 83 decisions, embracing 
an unusually wide variety of topics. These decisions were too 
numerous for us even to refer to all the important ones, but there 
were at least three which will interest a great many members of 
the Bar. One was the case of Van Hoogenstyn v. D., L. & W. R. R. 
Co., in which the Court held that the Errors and Appeals cannot 
review the order of a single Justice of the Supreme Court, where 
he sits as such and not as representing the Supreme Court itself. 
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Another was in the case of the appeal of the Erie R. R. Co. from the 
order of the Public Utility Commission requiring it to keep on duty 
a flagman at certain grade crossings for 24 hours a day. In this 
case the Supreme Court, concluding the order was too broad, modi- 
fied it by providing that a flagman should be kept on duty only during 
such hours as trains and engines were operated over the crossing. 
But the Errors and Appeals held that the Supreme Court has not 
the power to modify an order of the Public Utility Commission, but 
must approve or set it aside in toto. Still another case was that of 
the American Woolen Co., etc., against State Comptroller Edwards 
and Secretary of State Martin. In this case the complaining com- 
panies sought to dissolve their charters between January 1 and the 
first Monday in June, 1915, the latter day being the time when the 
State Board files a schedule tax list against corporations with the 
State Comptroller. It is probable corporation officials generally have 
supposed that a dissolution, after January 1 and before June, would 
eliminate the legal necessity of having a State corporation tax im- 
posed. But the Errors and Appeals holds that, after January 1, the 
tax is to be imposed, and is not to be escaped by a dissolution after 
that date. 





It was not to be supposed that the bill introduced in the Assembly 
to prevent any person except lawyers from drawing leases, 
wills and like documents, should, during the past session, or at any 
other in the near future, become a law. Naturally real estate men 
throughout the State entered a vigorous protest against the bill, and 
they were right. There are many curious and indefensible measures 
introduced in the Legislature every winter, and this is one of them. 
If a man owning real estate is to be prohibited from drawing up a 
lease for his tenant, or, if he chooses, his own will, or some other 
contract, there is no reason why the law should not go further and 
prevent his drawing up his own note, or writing his own business 
letter. We have not seen the text of the bill, but even if it excepted 
the individual who is acting for himself, and simply withdrew the 
privilege from someone who acts for him, it is just as indefensible. 





One of the legislative bills which properly should become a law 
is that which would provide in the cities of this State for Courts of 
Small Claims; a Court distinctly set up to enable persons with small 
means to collect small claims without having to engage a lawyer and 
to pay the now existing Court costs of District Courts. The bill, 
as we understand, limits cases to those involving $50 or less. If one 
now has a claim of, say $10, against another, and must bring suit in 
the District Court for collection, he must pay $4.95 to start the suit, 
of course, lawyers’ fees. True, the man can go to a District Court 
without a lawyer, but this is the poorest kind of economy. True, 
also, that, in a large city, for example, like Newark, the plaintiff might 
get assistance from the Legal Aid Society by declaring himself a 
Pauper, but there are many who are not willing to be placed in this 
category. We think the proposition is incontestable that a poor man 
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with a $10 claim should not be forced to pay the same Court costs 
as one suing for $500. The proposition for the Court has been well 
argued in the public prints by ex-Judge Algernon T. Sweeney, of 
Newark, and his reasoning follows that which has appeared in some 
of the legal addresses in the Western States. The idea is not to force 
out lawyers from all small cases, but to do away with a necessity for 
them and for large comparative costs. 





The sudden abolition of the absolute monarchy in Russia is one 
of the most astounding happenings in the present European war. It 
remains to be seen just how far it will reach toward the culmination 
of the desires of those who have been engaged in the revolution; but 
it would seem as if something like universal suffrage, the downfall 
of the bureauocracy, the opening of the prison doors of Siberia and 
the rehabilitation of the Jews in their civil rights may be only a part 
of what will be accomplished. Certainly a more vigorous prosecution 
of the present War will also be undertaken, it being well-known to 
everybody that the chief advisers of the late Czar were too pro-Ger- 
man ot put such snap into Russia’s aggressiveness against Germany as 
to win results. It is not improbable that one of the changes in Russia, 
which has brought about present conditions, has been the abolition 
of the use of alcohol, the effect of which has been to alter the life and 
ambition of all the Russian villages. Mr. Ivan Narodny, Secretary 
of the Russian-American-Asiatic Corporation, declares that, since the 
abolition of vodky, the deposits of the peasant communities have in- 
creased to over $500,000,000; that criminality has decreased 38 per 
cent.; that in the first eighteen months there were newly-founded 
18,000 peasant co-operative banks, and 14,000 co-operative supply 
stores; and he adds: “Despite war, bad crops, increased taxes and 
lack of commodities, Russia was never so prosperous, so conscious 
of her power and so united as now.” 





That all justices of the peace in this State are incompetent and 
avaricious we know not to be true. Without doubt a certain few in 
the large cities, who are elected by pothouse politicians and become 
mere tools in their hands, or who are absolutely ignorant of the first 
principles of law, have held and still hold office, but the majority of 
those in country districts are hqnest and intend to be efficient. We 
like the snap in the newspaper letter from an eighty-year-old justice 
of the peace, Mr. Thomas P. Day, who thus writes from Nutley to the 
Newark “Evening News” in reply to a general attack upon the 
holders of the office. He says: “In self defense, let me say here 
that I belong to the class so keenly criticized. I have held the office 
of justice of the peace for forty years; was nominated without my 
knowledge, by acclamation; have never spent a dollar in any way 
to further my election. My dockets show that nearly 1,100 cases are 
there recorded, from petty civil suits to homicides and other crimes. 
I have had a number of appeals, but not one reversal of judgment, 
which is a record few of our learned judges can claim. I have posi 
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tively refused re-election; was surprised to hear of being elected 
against my will, but refused to qualify. Believing that fourscore 
years is the age limit for an office that requires a cool, clear head, I 


quit.” 





The Act of March 3, 1915, which is a supplement to the revised 
“Act concerning idiots and lunatics,” provides that, where no in- 
quisition of lunacy has been issued and no guardian for a lunatic 
appointed, but the lunatic is possessed of real or personal property, 
the Chancellor may proceed in a summary manner to inquire into 
the question of insanity, and determine the fact, etc. This also in- 
cludes idiots. It seems that the Chancellor has felt a doubt from the 
beginning as to the constitutionality of this Act, although we believe 
he has been acting under it. Vice-Chancellor Griffin has now ruled 
that the law is unconstitutional, being violative of the provision that 
the right of trial by jury shall remain inviolate. In reaching his con- 
clusion the Vice-Chancellor conferred with the Chancellor. The case 
in which the opinion was filed is known as the McLaughlin case, and 
the opinion was filed about the first of March. We have not seen it 
stated that the case will be taken to the Court of Errors and Appeals. 





STEEL v. WHITE et al. 


(Court of Chancery of N. J., February, 1917). 
Mortgage—Registration of Same— Presumption of Legal Acknowledgment—Proofe. 


Case of Catharine A. Steel, Complainant, against Mary E. S. 
White et al., Defendants. 


Mr. Charles C. Pilgrim for Complainant. 
Mr. James O. Clark and Mr. Lloyd Thompson for Defendants. 


FOSTER, V.C.: This bill was filed to quiet title to certain lands 
in the City of Elizabeth; the answer and cross-bill sets up the claim 
that the defendant executor is entitled to a mortgage lien upon the 
premises as security for the payment of the principal sum of $550 
with interest, and asks for a decree of foreclosure thereon. 

On the hearing it developed that the defendant, Lemuel T. 
Nelson, acquired title to the premises in question and other lands by 
deed dated November 1, 1893, and recorded December 20, 1893; that 
by a deed dated December 6, 1893, and recorded with the deed to 
Nelson, Mr. Nelson and wife conveyed an undivided one-half interest 
in the premises in question to one Ida D. McCotter; that in order to 
obtain part of the purchase price for the property, Mr. Nelson and 
his wife and Mrs. McCotter and her husband borrowed $550 from 
Mr. Nelson’s brother, secured by a mortgage dated December, 1893, 
and duly registered on December 20, 1893, when the above deeds were 
recorded; by a deed dated February 25, 1897, and duly recorded, 
Mrs. McCotter and her husband reconveyed to Lemuel T. Nelson 
their undivided one-half interest in the property, and this conveyance 
states therein that it was, “Subject, however, to a certain mortgage 
executed by said parties (that is Ida D. McCotter and Richard B. 
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McCotter, her husband) and Lemuel T. Nelson jointly for the sum 


of $550.” 


By deed dated March 21st, 1901, and duly recorded, Nelson and 
wife conveyed the premises in question to Henry J. Bridger. No 
reference to the mortgage was made in this deed; the consideration 
is stated as one dollar, but Mr. Nelson testifies that the true consid- 
eration was that Mr. Bridger “was to assume the mortgage and pay 
the interest, and when the property was sold, if there was anything 
over and above that, he was to divide it with me; I was supposed to 
have a half interest in it.” 

By an assignment dated February 11th, 1909, and duly recorded 
on February 16th, 1909, Clarence M. Nelson assigned the mortgage 
for $550 to Sarah A. Mendall. In May, 1909, Mrs. Mendall died and 
the defendant, Clarence T. White, duly qualified and is acting as her 
executor. 

By deed dated November 3, 1911, Henry J. Bridger and wife 
conveyed the premises in question to complainant and she has been 
in possession ever since. This deed contained the provision that the 
conveyance was made “Subject, however, to all existing liens and 
encumbrances.” Mr. White upon qualifying as executor heard that 
Mrs. Mendall was the owner of this mortgage and after diligent 
search he has been unable to find the bond, mortgage or the assign- 
ment of the mortgage. Mr. and Mrs. McCotter and Mr. Nelson, the 
mortgagee, and Mr. Bridger are dead. Prior to the date of the con- 
veyance by Mr. Bridger to complainant, Mr. White spoke to Mr. 
Bridger about this mortgage and was told by him that “the mortgage 
was perfectly good, that Lemuel Nelson and I are both interested in 
that property out there and I will attend to that when I get it a little 
later on.” 

From the foregoing it appears that there was a public record 
of the defendant executor’s mortgage of $550 at the time complainant 
acquired title to the property, and that complainant had notice 
thereof from the fact of the registry of the mortgage. Comp. Stat. pp. 
3413-3414, Secs. 17, 17a, 20, 22. 

Our Courts have held that the object of the registry of a mort- 
gage is to give parties interested such notice as would lead them to 
proper inquiries and enable them to protect their interest. Bell v. 
Fleming, 12 N. J. Eq. 18; R. R. Co. v. Suydam, 17 N. J. L. 25; Chase 
v. Caryl, 57 N. J. L. 545. 

Complainant further had notice of the existence of this mortgage 
from reference made to it in the canveyance in her chain of title, and 
she was given further notice of its existence by the recording of the 
assignment of it made by Nelson to Mrs. Mendall. Comp. Sts. p. 
3418, Sec. 32. 

Complainant’s insistment is that the notice of the registry of 
the mortgage did not apprise her of the amount due thereon; or if 
it had been regularly acknowledged; or if it had been cancelled of 
record. Assuming this to be so, the proofs have supplied anything 
lacking in the registry to show that the mortgage was duly executed 
and registered as a lien against the premises to secure the payment 
of $550 in one year, with interest thereon at five per cent. The proof 
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further shows that this amount was due on the mortgage when as- 
signed to Mrs. Mendall in February, 1909, and that no interest had 
been paid thereon since her death in May, 1909. 

Complainant’s further insistment that there is no proof that the 
mortgage was duly acknowledged, cannot avail her because the 
statute provides that before registration the mortgage must be ac- 
knowledged, etc., C. S. p. 3414, Sec. 20, and the Register’s certificate 
of registry imports a due execution of the mortgage. 

The law presumes that all requirements have been complied 
with by the public officer having the records in charge before the 
paper is admitted to registry, and the acknowledgment must be 
considered as proven prima facie by the certificate of the registry 
of the omrtgage, and no proof has been offered to overcome this 
presumption. 

A decree will be advised in favor of the defendant executor for the 
amount of the mortgage $550 and interest thereon at the rate of 
five per cent. from the last day of May, 1909. 





STATE v. WALLACE. 


(Union Common Pleas, January 8, 1917). 


Disorderly Conduct— Retention of Order Setting Conviction Aside—Second Conviction— 
Case for Grand Jury—Improper Sentence. 


Case of The State against Frank Wallace. On review. 
Messrs. Blatt & Lesser for Defendant. 


Mr. John J. Griffin, Assistant City Attorney of Elizabeth, for the 
State. 


CONNOLLY, J.: The defendant was arrested on a warrant is- 
sued out of the Elizabeth Police Court, charging disorderly conduct, 
and other illegal acts, committed on the 25th day of October, 1916, 
in the city of Elizabeth. The matter was heard before the Court on 
the 26th day of October, 1916, and resulted in a conviction, under 
which the defendant was fined one hundred dollars, and upon failure 
of payment of the fine, to be committed to the county jail of this 
county until the fine was paid. Subsequently, an order to review 
the judgment and proceedings was taken in this Court, and on No- 
vember 26th, when the proceedings came before me for argument, 
the attorney for the plaintiff consented to a dismissal of the convic- 
tion, acknowledging that it was not properly entered. The order set- 
ting the conviction aside was made on November 10th, 1916, but was 
retained in the possession of the defendant’s attorneys, until No- 
vember 13th, when it was filed with the clerk of the Court. Such re- 
tention of the order in the possession of the defendant’s attorneys 
was improper, unless they were prevented by circumstances which 
may have happened from filing the same. 

On November 11th, 1916, a new complaint was made against 
the defendant, alleging the same offense as that alleged in the pro- 
ceedings set aside by this Court. A new warrant was issued on the 
new complaint, charging disorderly conduct against the defendant, 
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on the date of October 26th, 1916, the same date alleged in the first 
complaint and conviction, and, on November 13th, 1916, the case 
was tried before the said Police Court. The return contains portions 
of the testimony taken, and concludes with the judgment of the 
Court, finding the defendant guilty of disorderly conduct on October 
26th. The judgment imposed a fine of one hundred dollars on the 
defendant, and upon failure of payment of such fine imprisonment 
in the county jail, until the same was paid. The proofs in the case 
would have sustained the Court in sending the case to the Grand Jury. 

The attack made on the proceedings of the Police Court is that 
the defendant was placed in jeopardy of his liberty a second time 
for the same offense. The Court has not been referred to any case 
going to support the defendant’s contention, and I have been unable, 
after diligent search, to find any law which would support the de- 
fendant’s contention. Where a person has heen acquitted of a crime, 
he cannot be compelled to defend himself a second time on the same 
charge, but a conviction for disorderly conduct is not a conviction 
for a crime or misdemeanor, coming within the provisions of the con- 
stitution providing that no person shall be placed in jeopardy a sec- 
ond time, for the same offense. The charge on which the conviction 
was entered is regarded more as a petty offense, like numbers of 
others that come up daily before Police Magistrates, and are tried, as 
this case was, in a summary manner without a jury, and not in ac- 
cordance with the forms of the common law. 

In determining the case, however, I am obliged to declare the 
conviction void, on the ground that the charges against the defend- 
ant should have been sent to the Grand Jury. When it appears from 
the testimony, as it did in this case, that a defendant has been guilty 
of a crime, a police magistrate should not entertain jurisdiction on a 
minor offense which was an accompaniment or part of the crime. 
In the case of Blazier v. Keffer, 79 N. J. L. 255, the rule is illustrated. 
In that case the Supreme Court said: “The conviction includes not 
only a conviction for disorderly conduct, but also a conviction for 
a common law assault, for assault with intent to kill, and assault 
with deadly weapons. Crimes of that kind are outside of the juris- 
diction of the recorder.” In the case before the Court the testimony 
sent up with the return shows that the defendant and Joseph Zusko 
(Cioski) attempted to rescue a person from two police officers; that 
one of the police officers was knocked down, and that he was kicked 
so severely by the defendant that one of his ribs was broken. These 
were crimes for which the defendant should have been held to 
await the action of the Grand Jury, and the Police Court had no 
option in the matter. 

I also find that the conviction in the Police Court was not 
entered in accordance with the statute. Section 40 of the Disorderly 
Persons Act provides: “In all cases where any person is convicted 
of having violated any of the provisions of this Act, it shall be and 
may be lawful for the magistrate before whom such person was con- 
victed to sentence such person to the workhouse, penitentiary or com- 
mon jail of the county in which such person may be convicted, for 
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a period not to exceed one year, or to impose a fine not exceeding 
one hundred and seventy-five dollars on such person.” 

The conviction left it optional with the defendant to pay a fine 
or go to jail, whereas the Act provides for either one or the other 
as a penalty. Bik. 

In the case of the State v. Joseph Cioski (Zusko), submitted 
to the Court with this case, the facts are substantially the same, 
except that it appears the fine was paid under protest, and the con- 
clusions in this case will govern the disposition of that case. 

Orders may be entered in accordance with these conclusions. 





CALLAWAY, EXECUTRIX, v. ERIE R.- R. CO. 


(Essex Common Pleas, March 2, 1917). 


Workmen’s Compensation Act—Death From Other auses Than Injurice After Award by 
Court— Modification of Order Denied. 


Case of Clara Callaway, as executrix of the last will and testa- 
ment of Luther Callaway, deceased, substituted as petitioner in place 
of Luther Callaway, Petitioner and Cross-Respondent, against Erie 
Railroad Company, Respondent and Cross-Petitioner. On petition 
to review award. 


Mr. John V. Laddey for Clara Callaway as executrix of the last 
will of Luther Callaway, deceased. 


Messrs. Cortlandt & Wayne Parker and Mr. Walter D. Van- 
Riper, of counsel, for the Erie Railroad Company. 


MARTIN, J.: On the 24th of August, 1912, Luther Callaway, 
who had been in the employment of the Erie Railroad Company con- 
tinuously from the year 1867, while in that employment, received 
certain injuries from an accident which arose out of and was in the 
course of the employment. Luther Callaway filed a petition in the 
original proceeding in this Court, praying that compensation be 
awarded to him in accordance with the provisions of the Workmen’s 
Compensation Act, approved April 4, 1911. After a hearing upon the 
petition, answer and proofs, this Court filed a determination of facts 
wherein it found that the petitioner’s disability was total in character 
and permanent in quality, and awarded petitioner compensation at 
the rate of $5 a week for four hundred weeks, and a judgment was 
entered thereon in accordance with the usual practice in civil cases 
in this Court. Subsequently, and in compliance with the judgment, 
the Erie Railroad Company paid to Luther Callaway the sum of 
five dollars up to the 2d day of April, 1915. 

On the 5th day of April, 1915, Luther Callaway died from causes 
other than the injuries which he received as a result of the accident. 
The payments made covered a period of one hundred and thirty-four 
weeks, although decedent lived one hundred and thirty-four and a 
half weeks after the time from which the judgment directed pay- 
ments to begin. 

The decedent left a last will and testament, wherein he ap- 
pointed his wife Clara Callaway the sole executrix. The will was 
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probated by the surrogate of Essex county on the 20th day of April, 
1915, and Mrs. Callaway qualified as executrix and has been acting 
as such ever since. Clara Callaway, as executrix, has not received 
from the Erie Railroad any payment on account of the judgment, 
and nothing has been paid thereon since the 2d of April, notwith- 
standing the fact that, from the 2d day of April, 1915, the date on 
which the last payment was made, to the 5th day of April, 1915, the 
date of the death of the decedent, compensation amounting to the 
sum of $2.14 accrued and is admittedly due. 

Mrs. Callaway was married to Luther Callaway on the 23d day 
of December, 1893. No children were born of the marriage. Mrs, 
Callaway resided with her hubband continually from the date of the 
marriage up to the time of his death. 

After the probate of the will and qualification by Mrs. Callaway, 
as executrix, an entry was duly made upon the record in this Court 
showing the death of Luther Callaway and the grant of letters tes- 
tamentary, and thereupon execution was duly issued in the name 
of the executrix against the property of the Erie Railroad Company 
for the amount of the compensation which had accrued up to that 
date, and a levy was made by the Sheriff thereunder. (See Practice 
Act, Sec. 183; Morgan v. Taylor, 38 N. J. L. 317; Pushart v. N. Y. 
Ship Building Co., 86 N. J. L. 444). 

On the 3d day of May, 1916, thirteen months after Luther Calla- 
way’s death, the Erie Railroad Company filed a petition in this Court 
praying that the original award for compensation made on the 6th 
day of February, 1913, be modified as of the date of the death of 
said Luther Callaway so as to provide for payment to said Luther 
Callaway of $5 for one hundred and thirty-four and one-half weeks; 
and that the judgment and award be cancelled and satisfied of record 
and said execution and all proceedings thereunder be quashed and 
set aside because the disability of the original petitioner, Luther 
Callaway, had ceased when he died, and that, under paragraph 21 
of the original Act of 1911 (Chap. 95, p. 134, at p. 143; and the last 
sub-division of Section 6 of the amendment of 1913; Chap. 174, p. 302, 
at p. 310), the Erie Railroad Company should be relieved of the award. 

The provision in the original Act and the amendment is sub- 
stantially as follows: “An award of compensation may 
be modified . . . . at any time after one year from the time 
when the same became operative, it may be reviewed upon the ap- 
plication of either party on tha ground that the incapacity of the 
injured employé has subsequently increased or diminished. In such 
case the provisions of paragraph 17, with reference to medical ex- 
amination shall apply.” 

The Erie Railroad Company, the respondent in the original pro- 
ceeding and petitioner in this cross petition, contends that the 
authority of the Court to make the original award under the statute 
of 1911, p. 137, paragraph 11, sub-division (B), was contained in the 
following provision: “For disability total in character and permanent 
in quality, fifty percentum of the wages received at the time of the 
injury . . . . provided that if at the time of the injury the 
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employé received wages of less than $5 then he shall receive the full 
amount of the wages per week. This compensation shall be paid 
during the period of such disability, not, however, beyond four hun- 


dred weeks ;” ie 
and that the compensation awarded under the Act originally must 


be awarded in strict accordance with the paragraph quoted and must 
conform to the provisions of the statute; and that the statute pro- 
vides the compensation only during the period of disability ; and that 
when death intervened from outside causes the disability ended. 

It is contended by the respondent that the intention of the Legis- 
lature was to make the compensation payments in lieu of wages, and 
that, throughout the entire statute relating to Section II, the pay- 
ments are referred to in a manner to indicate that they are wages, 
as, in paragraph 22, where it is provided that the compensation shall 
have a preference against the assets of the employer, the same as is 
now allowed by law for a claim for unpaid wages for labor; and 
further on in the same paragraph, where it is provided that payments 
for compensation shall not be assignable and shall be exempt from 
all claims of creditors; and in Section 6 of the amendment to para- 
graph 21 of the Act, where it is expressly stated that the payments 
are in lieu of wages; and that as the decedent could not theoretically 
continue to render service or earn any wages after his death, there- 
fore the compensation in lieu of wages should cease at the time 
when the wages would naturally have terminated. 

It is also contended that the original Act did not permit the 
continuance of payments for compensation in lieu of wages after 
death, because it was found to be necessary, apparently, to insert a 
provision in Section I of the amendment 1913 to paragraph 11, at 
the end of page 304 (L. 1913) as follows: “In case of the death of 
a person from any cause other than the accident during the period 
of payments for permanent injury, the remaining payments shall be 
paid to his or her dependents according to the provisions of paragraph 
12 of this Act, or, if no dependents, the remaining amount due, but 
not exceeding one hundred dollars, shall be paid in a lump sum to 
the proper person for funeral expenses.” 

The question, therefore, to be decided is whether death, from 
causes other than the accident during the disability total in character 
and permanent in quality, terminates the judgment under the pro- 
visions of the original Act of 1911 only. 

In paragraph 20 (Laws of 1911, p. 143) it is provided that “At 
the time fixed for hearing . . . the said Judge shall hear such 
witnesses as may be presented by each party and in a summary man- 
ner decide the merits of the controversy. This determination shall 
be filed in writing with the Clerk of the Common Pleas Court and 
judgment shall be entered thereon in the same manner as in causes 
tried in the Court of Common Pleas, and shall contain a statement 
of the facts as determined by the said Judge. Subsequent proceed- 
ings thereon shall only be for the recovery of money thereby deter- 
mined to be due . . . costs may be awarded by said Judge in 
his discretion and when so awarded the same costs should be al- 
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lowed, taxed and collected as are allowed, taxed and collected for 
like service in the Common Pleas Court.” 

The provision that the judgment shall be entered in the same 
manner as in causes tried in the Court of Common Pleas, and that 
the subsequent proceedings shall only be for the recovery of the 
moneys determined to be due, is as clear and precise language as 
possibly can be used to constitute the judgment under the Act a 
valid and definite debt of record, with all the full force and effect 
of such debt, and to direct that only proceedings to recover under 
the judgment shall be had subsequently. 

The mere provision in paragraph 21 that in the event that the 
incapacity of the injured employé has subsequently “increased or 
diminished,” does not rise to the strength and force of an express 
declaration that, in the event of death, this most solemn form of 
judgment and specific direction that nothing shall be done thereafter, 
except to obtain the recovery of money thereon, may be set aside. 

There are only two grounds stated in paragraph 21 for the chang- 
ing of this judgment. If incapacity increases or diminishes, it would 
appear that the effect of the review is practically to hold that the 
original decision was improper, either through lack of complete in- 
formation furnished to the Court or later developments which could 
not be made known to the Court at the time of the hearing. This 
construction is supported by the provision that paragraph 17 with 
reference to the medical examinations shall apply. The medical ex- 
amination is evidently for the purpose of ascertaining the extent of 
the incapacity of a living employé, and may hardly be said to refer 
to the examination of one who is dead. The result reached is sup- 
ported by consideration of the effect of any other construction of the 
Act of 1911. If, under that Act, before the amendment of 1913, an 
employé lost both legs in an accident, he would be entitled to com- 
pensation for four hundred weeks for total and permanent disability. 
If the respondent offered to prove at the hearing that the petitioner 
had a disease, such as tuberculosis, and would die at the end ofa 
year, and such was found to be the fact, should the judgment be 
entered merely for the payment of fifty-two weeks, the period during 
which he will live? It seems impossible to believe that any such 
contention could be sustained, but logically, if the contention of the 
railroad company here is sound, that is the decision that should be 
entered in the supposititious case. Another case might be cited of 
where a person was injured some time prior to the Ist of January, 
1912, and on the 2d day of January, 1912, an award was made for 
compensation for a total and permanent disability for four hundred 
weeks, and the petitioner was killed by violence or accident or caus¢s 
other than those that produced the original injury, a day or two 
after the award. The respondent would be compelled to pay the 
award for a period of one year before making application to the 
Court to set aside the award on the ground that the disability had 
ceased, as it is provided expressly in paragraph 21 that no application 
to modify the award may be made until one year after the awa 
was made. This application of the alleged principle seems to show 





on 


> | 


= © © ©68 —) 8 <— o> as 


S2.O28 ye & 


sso S 





CALLAWAY, EXECUTRIX, V. ERIE R. R. CO. 108 


that the provisions of paragraph 21 were not intended to apply to a 
case of death. 

It is also argued that the disability ceased by death, and that 
under paragraph 11, sub-division B, the payments may not continue. 
The answer to this contention is that disability implies loss of power, 
and the retention of some power not total loss of all power. Death 
is much larger in its scope and involves total loss of all power. It 
would seem that the Legislature would have added, if it so intended, 
at the end of the sub-division, the words “or until death of the employé 
from causes other than the accident.” Death is so important, distinct 
and separate from mere disability, that mere ceasing of “disability” 
alone scarcely may be said to import death. This statement is equally 
applicable to the provisions of paragraph 21, which refers only to the 
mere increase or diminution of incapacity. 

The principle of the statute that, ordinarily, payments to a living 
employé are to be considered in lieu of wages, is undoubtedly sound, 
but it does not appear that the Legislature has used words to indicate 
an intention that payments to a living employé called wages should 
necessarily cease at death, particularly when the payments, when 
mentioned as being made after death, are usually denominated merely 
as payments, compensation, weekly payments and amounts payable 
periodically. A 

The executrix contends that the provisions in the amendment 
of 1913 directing the continuation of payments was made for the pur- 
pose of limiting the period of compensation found by the judgment, 
so that, instead of the proceeds being distributed according to the 
will of the statute of distribution, it be paid to the dependents; and 
that, therefore, the amendment of 1913 is an express recognition of 
the continuation of payments after death under the original Act of 
1911. The executrix also contends that the amendment of 1913 directs 
the discontinuance of payments where there are no actual dependents, 
instead of directing, as the cross-petitioner contends, the continuance 
of payments. 

It is very difficult to determine the intention of the Legislature 
in the Act of 1911, from the amendment of 1913, and as it has been 
agreed that the amendment does not apply, the Court has disposed 
of the matter under the original statute. 

Under the circumstances it appears that the original respondent 
and cross-petitioner is not entitled to the affirmative relief of setting 
aside the original award, and the cross-petition is denied with costs. 
The judgment will remain in full force and effect and the present 
substituted petitioner is entitled to all of the remedies which Luther 
Callaway would have in his lifetime and, therefore, the stay of execu- 
tion will be set aside. A statement and determination of facts may 
be submitted under Rule 6 of this Court. 





One hiring by the day a team which is to remain in charge of 
the owner’s driver is held not liable for injury to one of the animals 
by falling into a hole in the pavement due to the driver’s negligence 
in Foy Proctor Co. v. Marshall, L. R. A. 1916 F, 1086. 
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NEWARE v. BLAFER. 


(Essex Common Pleas, March 1, 1917). 
Violation of City Ordinance— Displaying Merchandise Over Sidewalk—Diajunetive Lan- 
guage in Conviction. 
Case of City of Newark, Plaintiff, against Samuel Blafer, De- 
fendant. Review of conviction in Third Criminal Court of Newark, 


Mr. Jacob Siff for Samuel Blafer. 


Mr. Harry Kalisch and Mr. Joseph G. Wolber for the City of 
Newark. 


MARTIN, J.: Defendant was charged in the Third Criminal 
Court of Newark with the violation of Section 774 of the Revised 
Ordinances of the City, which prohibits “the displaying or causing 
or permitting or suffering to be displayed merchandise for sale upon 
or over the sidewalk of any public street or thoroughfare.” 

The allegations of the complaint are that the defendant did 
“display or cause, permit or suffer to be displayed merchandise for 
sale upon or over the sidewalk in front of the premises known as 
126 Prince Street.” 

The conviction is in part as follows: “The said Samuel Blafer 
on the 7th day of December, 1916, did display or cause, permit or 
suffer to be displayed merchandise for sale upon or over the sidewalk 
in a certain public street or public thoroughfare . . . to wit, 
in front of premises known as 126 Prince Street.” 

Many objections are made to the proceedings in the Criminal 
Court of Newark, which have been carefully considered and are not 
of sufficient importance to require discussion, in view of the existence 
of a serious objection to the complaint and the conviction, which 
seems to be fatal to the validity of these proceedings. The language 
of the complaint and the conviction is that the defendant ‘displayed 
or caused, permitted or suffered to be displayed merchandise for sale 
upon or over the sidewalk,’ and, therefore, it may eb that it is charged 
that defendant (1) displayed merchandise upon the sidewalk; or 
(2) displayed it over the sidewalk; or (3) caused merchandise to 
be displayed upon the sidewalk; or (4) caused it to be displayed over 
the sidewalk; or (5) permitted merchandise to be displayed upon the 
sidewalk; or (6) permitted it to be displayed over the sidewalk; or 
(7) suffered merchandise to be dtsplayed upon the sidewalk; or (8) 
suffered merchandise to be displayed over the sidewalk; apparently 
some eight different states of fact. The conviction does not adjudge 
that defendant committed all of these offenses nor any one of them. 
The defendant is entitled, as a matter of right, to have the conviction 
state some specific offense so that he may plead the conviction in any 
future proceeding that may be brought against him based on the same 
state of facts. The complaint also seems to be defective for the 
reason that it does not apprise the defendant of the nature of the 
charge made against him. If the conjunction “and” had been used 
the objections would have been avoided. 
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It is argued that all these different words really charge only the 
same state of facts, but they are used in the alternative and not in 
the conjunctive. This has been repeatedly denounced in the matter 
of indictments. See case of State v. Drake, 30 N. J. L. 422; State v. 
Flynn, 72 Atl. Rep. 296, 76 N. J. L. 473. See also as to convictions, 
State v. Bayonne, 36 Atl. Rep. 667, 59 N. J. L. 128; Leek v. Krebs, 
56 Atl. Rep. 166, 70 N. J. L. 120. The complaint and the conviction 
are invalid. 

The Court is, therefore, constrained to set aside the proceedings 
below with costs. 





FIDELITY TRUST CO. v. SMITH, EXECUTOR. 


(Essex Orphans’ Court, March 2, 1917). 
Legacy Establishing a Trust—Legal Interest on Same or Pro Rata Share of Income— 
Tender. 


Case of Fidelity Trust Company, as Trustee for Elizabeth Haines 
for life and remainder to Daniel Runkle and Mary G. Runkle, Peti- 
tioner, against William E. R. Smith, as executor of the last will and 
testament of the said William Runkle, deceased, Defendant. On 
petition to recover a legacy. 


Mr. Louis Hood, of counsel (Daniel L. Campbell on the brief) ; 
Mr. Francis Lafferty, Proctor, for Fidelity Trust Company as Trustee, 
Petitioner. 


Messrs. Weill & Oliver (of Pennsylvania Bar) of counsel for 
Elizabeth Haines, Life Beneficiary. 


Mr. Alonzo Church, of counsel with, and Messrs. Church & 
Harrison, Proctors for, William E. R. Smith, Executor, Defendant. 


MARTIN, J.: William Runkle, late of the County of Essex, 
died on the 31st day of January, 1914, leaving certain paper writings 
purporting to be his last will and testament and codicil thereto, 
which were offered for probate before the surrogate of the county 
of Essex. Caveats were filed against their probate, and a hearing 
thereon was had by this Court. The validity of the paper writings 
as the last will and testament and codicil was sustained by this Court 
(37 N. J. L. J. 325), and the decree was entered thereon the 6th day 
of November, 1914, and was appealed to the Prerogative Court, and 
here sustained by the Chancellor sitting as Ordinary sub. nom. 
(Smith vy. Runkle, 97 Atl. 296), and an order there entered on the 
pd day of November, 1915. An appeal was thence taken to the Court 
of Errors and Appeals, and the decrees below were sustained on 
july 12, 1916, except as to the executor. Sub. nom. Smith v. Haines, 
8 Atl. 317; Smith v. Runkle, 98 Atl. 1086, and Smith v. Scholfield, 


On July 19, 1916, the decree admitting the will to probate by 
his Court was affirmed by the return of the decree of the Court of 
tors and Appeals, and letters testamentary were duly issued on 
hat day to William E. R. Smith, the executor named in the will. 
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The 25th paragraph of the will provides substantially: “I giv 
and bequeath to Fidelity Trust Company . . ._ its successor; 
and assigns, the sum of thirty thousand dollars ($30,000) in trust 
nevertheless, and for the following uses and purposes, to wit, that 
it shall invest the said sum and keep the same safely invested and 
pay the income thence arising to Elizabeth Haines, wife of Lindley 
Haines, of Germantown, Pennsylvania, during the term of her natural 
life, and upon her death I direct that the principal of said trust 
property, together with any and all income accrued thereon and 
remaining unpaid shall be paid over absolutely and free of trust in 
equal parts to my nephew, Daniel Runkle, and my niece, Mary (, 
Runkle, both of Plainfield, New Jersey.” 

The petition in this proceeding was filed on the 18th day oj 
November, 1916, to recover the legacy, and alleges that the debts of 
the estate have been paid and that the executor has ample funds to 
pay all legacies. The executor has answered admitting all of the 
allegations of the petition, and alleges that he is willing to pay the 
principal sum of $30,000 mentioned in such legacy, but refuses to 
pay the interest thereon from one year after the decedent’s death, 
and waives the tendering of a refunding bond that this Court may 
pass upon the question as to whether the Fidelity Trust Company is 
entitled to the interest. The executor further alleges that on the 
1st day of November, 1916, he tendered to the Fidelity Trust Com- 
pany the sum of thirty thousand dollars. A replication was filed 
which did not deny the alleged tender. 

The estate throughout the long litigation as to the existence and 
nature of the last will and testament and codicil of the decedent has 
been in the custody of an administrator pendente lite. The income 
during that period, as shown by the account now on file, indicates 
that a considerable amount has been earned, but, of course, not equal 
to six percentum on the estate. 

Upon receiving the bulk of the estate the executor commenced 
liquidation with a view to an early payment of legacies. The will 
directs payment of trust funds which aggregate $800,000, of which 
this trust for the benefit of Elizabeth Haines is one, and the decision 
in this proceeding will apparently be followed with regard to the 
disposition of the legacies to establish the other trust funds. 

The question to be decided is whether this legacy to petitioner, 
establirhing a trust, bears legal interest, or will be entitled to only 
a pro rata share of income actually earned, and, if so, from what date. 

Counsel representing Mrs. Haines have been permitted to file 4 
brief on her behalf. 

The petitioner contends that general legacies in their nature carry 
interest, where no time is fixed for the payment of the legacy by the 
will, from one year after the testator’s death, (2 Williams on Exect: 
tors, 1286; Welsh v. Brown, 43 N. J. L. 37; Griggs v. Voght, 4 
N. J. Eq. 179; Marsh v. Taylor, 43 N. J. Eq. 1; Ashton v. Wilkinson 
53 N. J. Eq. 227; and 40 Cyc., 2094), and that this is so notwitl 
standing that, by reason of litigation, the estate did not come inl! 
the executor’s hands until after the year expired, and that the ruk 
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applies to pecuniary legacies where a life income or interest is carved 
out of the legacy for a specific sum, citing Davidson v. Rake, 45 
N. J. Eq. 767, 771; Hoagland v. Schenck’s Executors, 16 N. J. L. 
370; Welsh v. Brown, supra; Green v. Green, 30 N. J. Eq. 451, 458; 
VanBlarcom v. Dagger, 31 N. J. Eq. 783, 795. 

The executor contends that no interest whatever is payable, under 
the general rule, on a trust fund set aside under the terms of the will, 
as a trust fund is not a general legacy which carries interest from 
one year after testator’s death, and that, if interest were paid on 
these funds, it would tend to increase the corpus of the trust fund 
to the detriment of those interested in the residuary estate, citing the 
case of Matter of Stanfield, 185 N. Y. 292, 294. 

The contention of the executor appears to be without foundation 
in authority, and requires no discussion in view of the decisions in 
the cases of Davidson v. Rake, 44 N. J. Eq. 506, aff. supra, and 
Walsh v. Brown, supra. The interest on the fund will be paid by 
the legatee as trustee to the life beneficiary. Her income should not 
be destroyed for the benefit of the residuary legatee. 

The Court, in Davidson v. Rake, by Mr. Justice Depue, says 
(at pp. 770-771): “The general rule that, where no time for pay- 
ment is fixed by the will, a pecuniary legacy is payable in one year 
after the testator’s death, was adopted from the ecclesiastical Courts, 
which allowed the executor one year to get in the estate and pay 
legacies. It was a rule designed for the advantage of the executor 
in the settlement of the estate, and, as said by Mr. Justice Story, 
‘founded in the convenience of having a fixed period applicable to 
cases in general, which, if it operated injuriously upon some legatees, 
was beneficial to others, and reduced to a certainty what might other- 
wise be a fluctuating exercise of discretion in the executor or the 
court.’ Sullivan v. Winthrop, 1 Sumn. 1-13. For the sake of general 
convenience, the Court holds the personal estate to be reduced into 
possession at the expiration of one year after the testator’s death, 
and upon that ground interest is payable upon general legacies from 
that time, unless some other period for the payment of the legacy is 
fixed by the will. Actual payment may, in many instances, be 
impracticable within that time, yet in legal contemplation the right 
to payment exists, and carries with it the right to interest until actual 
payment be made. This rule applies as well when the legacies are 
payable out of money due upon securities that could not by any 
possibility be collected within the year, as to cases where the fund 
out of which it is payable consists of stock or securities bearing 
interest or profit from the testator’s death, and also to cases where 
the direction is to pay as soon as possible. Wood v. Penoyre, 13 Ves. 
325-334; Pearson v. Pearson, 1 Sch. & Lef. 10; Webster v. Hale. 
8 Ves. 410; Benson v. Maude, 6 Madd. 15; Lord v. Lord, L. R. 
(2 Ch. App.) 782; Hoagland v. Schenk, 1 Harr. 370; Sullivan v. 
Winthrop, 1 Sumn. 1; Ken. v. Dunham, 106 Mass. 566. , 

_ “Every testator making a testamentary disposition of his property 
i$ presumed to have framed his bequests in view of those general 
tules that regulate the construction of wills,.and he has a right to 
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assume that his will will be proved as soon as practicable after his 
death. He is not supposed to anticipate a litigation over his will 
that may postpone its probate. An intent on the part of the testator 
that those persons to whom he has given pecuniary legacies shall 
have their legacies at the end of one year after his death, is deducible 
from the fact that he has specified no time when they shall be paid. 
The statute, like the common law rule adopted from the ecclesiastical 
Courts, was designed for the convenience of the executor, to afford 
him a reasonable time to pay the debts and convert the assets into 
money, before he was required to pay legacies. At common law 
interest was allowed to the legatee from one year after the testator’s 
death, without regard to the date of probate, and I agree with the 
Vice-Ordinary, that the statute in question was not intended to affect 
the rights of legatees beyond the postponement of the time when 
suit may be maintained for a legacy.” 

The above case involves a trust fund and is direct authority on 
the issue in the case at bar. 

The executor does not contend that the petitioner has no right 
to begin this proceeding until one year after the issuance of letters 
and operative probate on the 19th of July, 1916, under the authority 
of the case of Smith v. Smith, 72 N. J. Eq. 777. 

The executor also contends that at all events interest should 
not run after the first day of November, 1916, when he tendered to 
the petitioner the principal of the fund. A tender to operate asa 
discharge of an obligation and to stop the running of interest should 
be sufficient in amount fully to pay all of whatever was justly due 
at the time of the tender. It was a tender, as alleged apparently in 
full satisfaction, of the legacy. No interest whatsoever was tendered. 
Therefore the tender of an insufficient amount may not affect the 
rights of the legatee as they were without the making of any tender. 

A decree should be entered directing the payment of the principal 
with interest from the 31st day of January, 1915, to the date of the 


decree. 





IN RE BRIDGES, EXECUTOR. 





(Essex Orphans’ Court, March 2, 1917). 
Will—Construction— Legal Title to Stock—‘‘ Possession’”’ of Stock— Exception. 

In the matter of the accounting of John J. Bridges as executor 
of the last will and testament of Susan I. Geddes, deceased. On ob 
jections to account. 

Mr. Frank Benjamin, Proctor for and counsel with the Ac 
countants. 

Mr. John A. Bernhard, Proctor for and with Mr. Charles A 
McClure (of the Pennsylvania Bar), of counsel with William L 
Geddes, Trustee, Exceptant. 

Mr. Daniel L. Campbell, Proctor for and of counsel with Fidelity 
Trust Company as Trustee, Exceptant. 
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MARTIN, J.: Mrs. Susan I. Geddes died on December 4, 1912, 
leaving a last will and testament which was duly proved before the 
surrogate of Sussex county, in which she provided in the seventh 
paragraph in part as follows: 

“T do give and bequeath all other stock and bonds issued or 
made by any corporation other than the MacAndrews & Forbes Com- 
pany and the J. S. Young Company of which I die possessed as fol- 
lows: One-fifth part thereof to the said Isabell M. Bridges, one-fifth 
part thereof to said Susan Isabella Scheel and Henry Alexander 
Scheel, equally, share and share alike, one-fifth part thereof to said 
Walter M. Geddes; one-fifth part thereof to said Mary G. Hirsh and 
Frederick R. Hirsh, equally, share and share alike, and one-fifth part 
thereof to my beloved grandchildren, Sarah Isabell Geddes, Janet B. 
Geddes and William L. Geddes, Jr., and to such other children of 
my beloved son, William L. Geddes, as may be hereafter born pre- 
vious to my death, equally, share and share alike.” 

In the tenth paragraph William L. Geddes is named as trustee 
for certain of the beneficiaries mentioned above, and in the eleventh 
paragraph the Fidelity Trust Company is named as trustee for cer- 
tain other beneficiaries named above. 

John J. Bridges, named as one of the executors in the will, quali- 
fied and undertook the burden of solely administering the estate. In 
the inventory filed by the executor he charges himself with one hun- 
dred shares of common stock of United States Steel Corporation at 
sixty-five dollars a share, or a total of six thousand five hundred dol- 
lars, subject to a loan from S. Trask & Company, of New York, of 
two thousand seventy-nine dollars and seventy-six cents, and in 
another part of the inventory the executor charges himself with the 
net selling price value of the stock after deducting the amount of 
the loan. In the intermediate account under consideration the ex- 
ecutor prays allowance for error in the inventory, which charged the 
accountant with the one hundred shares at the value of six thousand 
five hundred dollars and credits the estate with the sum of four 
thousand two hundred eight dollars and eighty-four cents received 
ag Spencer Trask & Company, the selling price after deducting 
the loan. 

It appears that the executor has distributed to the trustees named 
in the will all the stocks and bonds bequeathed by the will except 

he one hundred shares of common stock of United States Steel. The 

ecutor has also refused to deliver the value of the stock or the 
proceeds of the sale to the trustees, the contention of the executor 
being that the stock was not included in the bequest of “all other 
stocks and bonds issued or made by any corporation than the MacAn- 
trews & Forbes Company and the J. S. Young Company of which I 
lie possessed.” 

_ Exceptions are filed by William L. Geddes, as trustee, and the 
idelity Trust Company, as trustee, to the refusal of the executor to 
pay the amount of the loan due Trask & Company out of the re- 
siduary estate as a debt, and to take up the stock and distribute it to 
he trustees. The item crediting six thousand five hundred dollars 
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in the intermediate account, the alleged value of one hundred shares 

of United States Steel common, as stated in the inventory, is spe. ) 

cifically pointed out as erroneous. 
The evidence was taken before a Master. John J. Bridges states 

substantially that he was a son-in-law of the testatrix, and, in the : 


year 1910, be entered into an oral agreement with Mrs. Geddes in : 
New Jersey, whereby it was understood that he would open an . 
account with Spencer Trask & Company, bankers and stock brokers : 
in New York, with the money of Mrs. Geddes, advanced to him for * 
that purpose, and that he was to buy and sell shares of stock traded = 
in on the New York Exchange in his discretion for speculative pur. 
poses. Mrs. Geddes delivered five thousand dollars to Mr. Bridges, to 
who opened the account, and from time to time bought and sold stock fo! 
in his discretion. At the time of the purchase of the one hundred on 
shares of United States Steel there was on deposit in the name of one 


John J. Bridges in the account with Trask & Company, the sum of 
$5,220. The purchase of United States Steel was made by Trask & the 
Company, at the request of Mr. Bridges, at the market price of $73 his 
per share. The amount was insufficient to pay for the full purchase 


price of the stock, there being two thousand and seventy-nine dollars om 
and seventy-six cents remaining due the brokers after they paid for Hof 
the stock. It was one of the conditions of the agreement between dhe 
Mr. Bridges and Mrs. Geddes that she should not be known in the Mrs 
transaction, and that if the value of the stocks declined Mr. Bridges Tru 
had authority to purchase them outright and obtain possession of he ; 
the shares or sell them. 

The question to be determined is whether or not these shares “wt 


of stock are within the description of the provisions of the will. The mort 
precise provision of the will is: “All other stocks of which I die my 
possessed.” Did the testatrix die possessed of these shares of stock’ HRs... 

When Mrs. Geddes delivered the original sum of five thousand Hy ,.4 
dollars to Mr. Bridges with which to open the account with Trask one 
& Company, Mr. Bridges became trustee of the sum and of the Bowne 
account into which it was placed for Mrs. Geddes. When the ont empl 
hundred shares of the United States Steel Corporation common stock accep 
were purchased, the credit to the account with Trask & Company was IM ,, ap 
applied to the purchase price and two thousand and seventy-nine sign 
dollars and seventy-six cents was advanced by Trask & Company on A 
the security of the one hundred shares of stock, and, therefore, the HM wins, . 
title of the stock passed from Trask & Company to Mr. Bridges, and applic. 
he legally pledged the stock as collateral security for the advance. 
2 Cook on Corporations, 7th Edition, p. 1281, et seq., Section 467; 
LeMerchant v. Moore, 150 N. Y. 209; Rothchild v. Allen, 90 Appl. 
Div. 232; Colt v. Owens, 90 N. Y. 368; Markham v. Jaudon, 41 N. Y. 
235; Stanton v. Jerome, 54 N. Y. 480; Baker v. Drake, 66 N. Y. 5i8 
The New York decisions are generally recognized as authoritativé 
and in this case are controlling, as the contract was to be performed 
in New York, according to the arrangement between the parties. 

The legal title of the stock was in Mr. Bridges, subject to tht 
rights of Trask & Company. Mr. Bridges was trustee for Mn 
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Geddes. If he was a mere naked trustee the title vested in Mrs. 
Geddes, but Mr. Bridges was not the trustee of a purely naked trust. 
He had duties to perform and obligations to discharge. He was per- 
sonally liable to Trask & Company for the amount of money ad- 
vanced by them. They could at any time offer the stock to him and 
charge him with the amount; or if the stock went down they could 
sell it for the account and charge him with the loss. It was said by 
one of the exceptants that Trask & Company could sue Mrs. Geddes 
as an undisclosed principal. This may be true, but Trask & Company 
were not compelled to sue Mrs. Geddes. They might and would 
ordinarily proceed against Mr. Bridges. Mr. Bridges had discretion 
to sell the stock or buy more stock or do whatever he might deem 
for the best interests of Mrs. Geddes with the account. Mrs. Geddes 
never during her lifetime paid the amount remaining due and never 
received the certificates of stock. . 

The legal situation, therefore, seems to be that Mr. Bridges held 
the legal title to the stock for the benefit of Mrs. Geddes, subject to 
his liability for the advance of Trask & Company. 

In the popular sense in which the words “of which I die pos- 
sessed” are used in the will, the testatrix evidently intended to mean 
“of which I own.” She would not attempt to bequeath that which 
she did not own even though she might have physical possession of it. 
Mrs. Geddes did not own the United States Steel Corporation stock. 
True it was held for her benefit, but Mrs. Geddes cannot be said to 
be ignorant of the effect of the words which are employed. 

The case of Hollinshead v. Wood, 94 Atlantic, 618, holds: 
“Where a testator by will bequeathed to his daughter ‘all bonds and 
mortgages covering real estate which I may possess at the time of 
my decease,’ and it appeared that, among other securities, he held 
four railway bonds secured by a trustee mortgage, covering the real 
and personal property of the railway company, held, that the lan- 
guage employed by the testator was not intended to transfer the 
ownership of the bonds thus secured. Held, further, that the language 
employed by the testator must be applied in its ordinary meaning and 
acceptation, in the absence of a contrary intent expressed in the will, 
as applying to bonds and mortgages held by him directly or by as- 
signment upon distinct parcels of real estate.” 

And page 619 states the rule with reference to construction of 
wills as applicable to the word “possessed:” “The fundamental rule 
applicable to such a situation has been stated to be that Courts, both 
of law and equity, will construe words according to their strict and 
primary acceptation, unless from their immediate context, or from 
the intention of the parties apparent on the face of the instrument, 
the words appear to have been used in a different sense, or unless, 

i their strict sense, they are incapable of being carried into effect. 
Ordinarily the Court will understand words used in their popular 
sense, and will interpret the language secundum subjectum materiem. 
vs The case of Hammell v. Swan, 61 N. J. Eq. 179, 47 Atl. 801, 
telied upon in the Court below, does not militate against this cardinal 
doctrine, but rather consists therewith. In that case the language 
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employed by the testator was, ‘all bonds and mortgages of every 
kind whatever,’ sufficiently generic, it will be observed, to include 
any species of mortgage obligation. 

“In this instance the mortgage securing the bonds in question 
was not held by the testator, but by a trustee for the benefit of the 
bond-holders, and ordinarily and legally speaking it is not supposed 
to be an obligation which the bond-holders can ‘possess,’ but only a 
security which can be legally enforced in their interest by the trustee 
mortgagee eco nomine. In no sense, therefore, can it be said in the 
language of the will that the testator was in possession of the mort. 
gage in question.” 

It is contended by the exceptants that the account is not a mar- 
ginal account in the general acceptation of the term, referring to an 
account with a stock broker, where the margin is very small as com- 
pared with the amount involved in a given transaction, but that it is 
such a large margin that the transaction practically amounts to a 
purchase outright of the stock. There is a distinction made in a line 
of cases between gambling and marginal transactions, intended only 
to be settled on the basis of differences on the one hand and legiti- 
mate purchases on the other, but those cases do not control the de- 
termination of the proper construction of the phraseology of the will 
in question. It might be some basis for the contention of the ex- 
ceptants if the account were in the name of Mrs. Geddes, but it was 
in the name of Mr. Bridges, who was, as heretofore stated, a discre- 
tionary trustee. 

It would seem, upon a fair consideration of the provisions of the 
will, that they were not intended to include the stock and the ex- 
ceptions will be disallowed. 





An open drain across a highway, 7 or 8 inches deep at the lowest 
point, and sloping gradually upwards from the center so that it 
covers 12 feet at the top, is held not such a defect in the South Dakota 
case of Keen v. Mitchell, L. R. A. 1916F, 704, as to render the 
municipality liable for injuries resulting to one jostled off a wagon 
when the front wheels go into the drain. 





McMANUS v. THE BARBOUR FLAX SPINNING CO. 


(Essex Common Pleas, March 1, 1917). 
Workmen’s Compensation Act. 

Case of Agnes McManus, Petitioner, against The Barbour Flax 
Spinning Company, a corporation, Respondent. Petition filed under 
Workmen’s Compensation Act. 

Mr. John V. Laddey for Petitioner. 

Mr. Francis Scott for Respondents. 


MARTIN, J.: This is a summary proceeding brought by Agnes 
McManus, petitioner, against The Barbour Flax Spinning Company, 
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respondent, under the Workmen’s Compensation Act, approved April 
4, 1911. A preliminary motion to strike out certain parts of the 
original answer was disposed of in an opinion reported in 39 N. J. 
L. J. 58. The petition was subsequently amended, and all but one 
of the questions involved have been decided either on the motion or 
at the hearing. 

The evidence has been submitted to the Court and it appears 
that petitioner had, before the accident, dormant bacteria, a form of 
tuberculosis, latent in character, for a long period, and that she en- 
joyed fair health and probably would have continued to do so except 
for the accident; that, as a result of the accident which arose out of 
and was in the course of the employment, there was an extraordinary 
strain which brought to activity the dormant bacteria, greatly ac- 
celerating the existing disease, causing it to assume an active con- 
dition resulting in a total and permanent disability. The authorities 
support the proposition that such an accident is one within the con- 
templation of the statute. Judge Osborne, in the case of Feldman v. 
Westinghouse Electric & Manufacturing Company, 36 N. J. L. J. 48, 
and White v. Lauter, 37 N. J. L. J. 175, refers to numerous authorities, 
and Judge Tennant, in Hanglin v. Swift, 37 N. J. L. J. 81, supports 
his view. See also Albe v. Puth, 37 N. J. L. J. 9; Boyd on Work- 
men’s Compensation, 1045, Sec 463; Bradbury on Workmen’s Com- 
pensation, 64; Dawbarn on Workmen’s Compensation, 107; and Gor- 
don on Workmen’s Compensation (1913), 594. 

After the accident the severity of the disease rapidly increased, 
bringing on great pain and suffering; the petitioner was confined to 
her home, and at the time of the hearing was still in her room and, 
under the evidence, has a disability total in character and permanent 
in quality. 

This case arises under the Workmen’s Compensation Act of 
1911 (L. 1911, p. 184), and under that Act temporary disability for 
a period not to exceed three hundred weeks may be allowed under 
paragraph 11, sub-division (A), and also for disability total in char- 
acter and permanent in quality during the period of disability not to 
exceed four hundred weeks under sub-division (B). Nitram Co. v. 
Creagh, 86 Atl. Rep. 486. The case does not fall within the limitation 
of the allowance of not more than a total of four hundred weeks for 
both temporary and total permanent disability in the amendment to 
the Workmen’s Compenstion Act of 1913, Chap. 174, p. 302, para- 
graph 14 (A). 

It is contended by petitioner that she is entitled to compensation 
for seven hundred weeks, claiming three hundred weeks for temporary 
disability and four hundred weeks for disability total in character 
and permanent in quality. 

Respondent contends that petitioner is not entitled, under atiy 
circumstances, to any more than the total number of weeks allowed 
for a disability total in character and permanent in quality. 

Temporary disability as distinguished from permanent disability 
under the Act is a condition that exists until the injured workman is 
80 far restored as the permanent character of the injuries will permit. 
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Vishney v. Empire Steel & Iron Co., 93 Atl. Rep. 143; Birmingham 
v. Lehigh Coal Co., 95 Atl. Rep. 242. The difficulty arises in the 
application of the principle of law to the facts in this case. 
Petitioner cites, as an instance of the distinction between tem- 
porary disability and total permanent disability, a case where the 
employé receives injuries to both of his eyes and loses, as a result, 
fifty per cent. of the sight of both eyes; that the nature of the in- 
juries justifies frequent treatment; and that it becomes necessary for 
the employé to submit to operations at intervals, ebtween which he 
receives long and continuous treatments and is confined to a dark 
room for a considerable period. Instead of improving, the injury 
is greatly aggravated, and at the end of a long period, say three hun- 


‘ 
dred weeks, his physicians find that he has become totally blind, and ] 
they conclude from that time on there is no further hope for im- i 
provement. This clearly marks the end of the period of temporary f 
disability, and from that time on the total permanent disability con- h 
tinues. The case at Bar, however, is more like a case where the 
doctors immediately after the accident discover that the employé is 
totally blind. 

The difficulty with the application of the principle of law to the 
supposititious case of the loss of the eyesight is very slight, but in 
the case at Bar the petitioner had an accident and immediately felt 
excruciating pain in her back; finished the day’s work with difficulty; 
reached her home with some trouble; worked for half of the next day | 
and then remained at home; her condition rapidly grew worse until 19 
finally she became confined, even during the night, to a morris-chair, a 
which she can only leave for very short periods of time and at great cot 
intervals. In the case at Bar the evidence does not disclose any thi: 
particular time up to which the disease grew worse or the patient the 
improved, and after which the existing total permanent disability The 
began. The evidence clearly shows that within a very few days attc 
after the accident the petitioner became totally disabled, and the con- late 
dition has continued about the same ever since. There have been no torr 
operations, no particular periods of time during which she has been mai 
any more or less disabled than it appeared she was very shortly after MH at , 
the accident. torn 

It is probable, under the evidence, that the condition existing was 
will continue permanently. If, hogvever, it appears, after the expira- orde’ 


tion of a year from the determination in this case, that the condition of D 
of petitioner improves, the Court may then determine that the dis- next 
ability is temporarily only. It may, on the other hand, be possible 
that later the petitioner will be in a physical condition even worse 
than she is now, and still live. If either change for the better or 
worse is tangible, it will then develop that the present condition is 
only temporary in fact. The Court now is unable to deal with that 
situation, because it must now decide the case according to the evr 
dence now before it. 

This case has received very careful consideration. It appeals 
very strongly to the sympathies, but under no circumstances should 
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that cause the making of a determination which is not supported by 
the evidence at this time. 

The petitioner will therefore be allowed for the disability, total 
in character and permanent in quality, payments for the period of 
four hundred weeks, crediting on account the payments already made. 
Petitioner is allowed costs. Submit statements and determination 
under Rule 6. 





The owner of an automobile is held not liable in the Iowa 
case of Sultzbach v. Smith, L. R. A. 1916F, 228, for injury done by it 
when negligently driven by his minor son at night, when the son 
had taken the car for a purpose of his own without his father’s 
knowledge and against his express command, although the father 
permitted the son to use the car at certain times and had known of 
his taking it at forbidden times. 
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PASSING AWAY OF LAWYEBS. 


In the Journal for December, 
1901 (Vol. 24, p. 759), appeared 
a list of the then living oldest 
counselors, and also attorneys, in 
this State, whose admissions to 
the Bar were from 1838 to 1860. 
There were 22 counselors and 77 
attorneys named. Now, 16 years 
later, only 4 counselors and 9 at- 
torneys of those in that list re- 
main. Ex-Justice Van Syckel is 
at present the oldest living at- 
torney (admitted 1851), but he 
was then the twenty-second in 
order. Mr. James H. Neighbour, 
of Dover (admitted 1853), comes 
next, hut he was then the thirty- 
seventh. In referring to age we 
speak, of course, with reference 
to the date of admission as at- 
toney. After Mr. Neighbour 
come the following: Aaron P. 
Whiteliead, N. Y. City (1854) ; 
Theodore J. Hoffman, Somerville 
(1854) ; Thomas Anderson, New- 
ark (1856) ; Denise H.Smock (not 


practicing), Red Bank (1856) ; 
Bernard H. Truesdell (not prac- 
ticing), Warwick, N. Y. (1857) ; 
Clement H. Sinnickson, Salem 
(1858); C. Meyer Zulick (not 
practicing), Asbury Park (1859) ; 
De Witt C. Blair (not practicing), 
Belvidere (1859) ; James F. Rus- 
ling, Trenton (1859) ; Asa White- 
head (not practicing), Newark 
(1859). Of those admitted in 
1860, living in 1901, all are de- 
ceased. 





SOME STATE NOTES. 


A law partnership has been 
formed by Messrs. Edward L. 
Davis, George W. Perry and Al- 
fred J. Grosso, under the firm 
name of Davis, Perry & Grosso, 
Orange. 

Mr. William Howard Jeffrey 
has been appointed by the Gov- 
ernor Judge of the Common Pleas 
of Ocean county, in place of Judge 
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George C. Low, and was sworn in 
March 7. Mr. Jeffrey has been a 
member of the N. J. Bar for six 
years. 

Mr. Harry E. Newman, Prose- 
cutor of the Pleas of Ocean 
county. whose office was in the 
“Times and Journal” Building, at 
Lakewood, had the misfortune to 
lose his library and office on 
March 7, when the building was 
totally destroyed by fire. 

Judge William W. Watson, for- 
mer Judge of the District Court 
of Passaic City, was appointed 
and confirmed Judge of the Com- 
mon Pleas for Passaic county, in 
place of Judge Abram Klenert. 

Vice-Chancellor Frederic W. 
Stevens has been re-appointed 
for a term of seven years by 
Chancellor Walker. 





N. J. BAR EXAMINATIONS, FEB- 
RUARY TERM, 1917. 





ATTORNEYS’ QUESTIONS. 


1. A Board of Health, acting 
under ‘egislative authority but 
without prior notice or hearing, 
destroyed a quantity of decaying 
meat in a butcher’s shop. The 
meat was marked “For Sale.” 
The butcher sued the Board for 
damages. Should she recover? 

2. Under a building contract 
duly fled, final payment of the 
contract price was made by the 
owner to the contractor before it 
was due. One of the creditor’s 
laborers served on the owner a 
stop notice for wages due him. 
The notice was served after the 
final payment had been made but 
before that payment was due. 
The owner refused to pay and the 
laborer brought suit against him. 
Should the laborer recover? 

3. Dehart conveyed land to 
Styles and took from him a mort- 


gage on the land to secure part 
of the purchase money. Prior to 
the conveyance, a judgment in the 
Supreme Court had been recoy- 
ered against Styles. Which is 
the pricr lien? 

4. A leased his farm and live 
stock for six months. During 
the term, calves were born to the 
cattle so leased. Did the calves 
belong to the tenant or to the 
landlord? 

5. An owner pledged his horse 
to secure a debt. The pledgee 
lent the horse to a friend, who 
drove it so carelessly that it died. 
May the owner recover against 
either cr both the pledgee and his 
friend? If so, on what ground? 

6. A seller, by fraud, induced 
the buyer to purchase and receive 
stock in a corporation which was 
insolvent. The buyer, without 
returning the stock, sued the sel- 
ler for damages on the ground of 
deceit. Should he succeed? Ii 
so, what is the measure of dam- 
ages. ? 

7. Doe lost a valuable jewel. 
He offered a reward of $100 to 
any person who should find and 
return it to him. X, while ignor- 
ant of the offer, found and re- 
turned the jewel to Doe. Upon 
learning of the offer, he claimed 
the reward. Was he entitled to 
it? 

8. In one written contract, Kel- 
ter agreed with Kane (lst) to 
build for $1,000 a small shop on 
Kane’s land; and (2) to sell liquor 
without a license in the shop on 
joint account for himself and 
Kane. Kelter, having built the 


shop, sued for the $1,000. Kane’s 
defense was illegality in the con- 
tract. Was the defense good? 

9. The partnership articles of 
A and X stipulated that A should 
furnish the capital and that X 
should manage the business but 
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not be liable for firm debts. 
Styles, knowing of these provis- 
ions, sold goods on credit to the 
firm. Are both partners liable to 
him? 

10. The owner of a _ watch 
handed it to a servant with in- 
structions to sell it at a jewelry 
store. Afterwards he counter- 
manded the order. After the or- 
der was countermanded the ser- 
vant sold the watch to the store- 
keeper who bought in good faith, 
supposing the servant to be duly 
authorized. May the owner re- 
cover the watch from the buyer? 

11. The bank certified a check 
at the request of the holder. It 
afterwards refused to pay, alleg- 
ing that the holder obtained the 
check by fraud. Could the holder 
succeed in a suit for the money 
against (a) the drawer (b) the 
bank? 

12. How should a legatee pro- 
ceed when an executor states that 
there are not sufficient assets to 
pay the testator’s debts and all 
the legacies? 

13. A died leaving legacies to 
his two daughters, and making 
his son executor. Before the pay- 
ment of the legacies the son died. 
The daughters demanded the 
legacies from the administrator 
of the executor. Could he legally 
pay them? 

14. A brought suit in Chancery 
to prevent B from closing up a 
lane over which he claimed a 
right of way. B denied A’s right 
and moved to strike out the bill 
for lack of jurisdiction. Should 
he succeed ? 

15. A filed a bill to quiet title 
alleging that an illegal assess- 
ment had been levied on his land 
which the city refused to cancel. 
tract. Should he succeed. 

_16. Defendant employed plain- 
tiff to negotiate with an owner of 


123 


land for its purchase at a fixed 
price. Plaintiff accomplished 
this. Defendant refused to pay 
commissions as the contract of 
employment was not in writing. 
Can plaintiff recover? 

17. A committed a trespass on 
the lands of B. Shortly after- 
wards he died. B commenced 
suit against the administrator of 
A. Can he maintain it? 

18. Plaintiff in his complaint 
alleged that defendant had sold 
to plaintiff petroleum on repre- 
sentation that it would not gen- 
erate explosive gas, and was not 
adulterated; that it was adulter- 
ated and exploded, causing dam- 
ages of $1,000 to plaintiff’s prop- 
erty. Is the complaint sufficient? 

19. A sued B and C for injur- 
ing his business by false and 
malicious statements. The ac- 
tion was begun two years and six 
months after the act complained 
of. B and C pleaded the statute 
of limitations. Should they suc- 
ceed? 

20. The holder of notes with 
forged endorsements placed them 
in the bank where they were pay- 
able, with directions to present 
for payment and give notice of 
protest. Actual presentment and 
protest were made. The holder 
was indicted for uttering with 
intent to defraud. It appeared 
that the holder knew that both 
maker and endorser had knowl- 
edge cf the existence of and 
forged character of the paper. 
Should he be convicted? 

21. B commenced a suit against 
E for damages. The mother of B 
induced him to do it and main- 
tained and upheld him therein by 
the use of her means for counsel 
fees and costs. It was charged 
that the mother was guilty of the 
crime of maintenance. Could such 
charge be maintained. 
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22. A corporation, by its direc- 
tors, contemplated making a con- 
tract which was deemed unwise 
by a stockholder. There was no 
question of the honesty of the di- 
rectors. The stockholder sought 
to restrain the making of the con- 
tract. Should he succeed? 

23. In a trial, counsel for plain- 
tiff required production of a 
paper, and it was produced by de- 
fendant and examined by plain- 
tiff’s counsel. Could plaintiff’s 
counsel refuse to let it go in evi- 
dence? 

24. A merchant offered in evi- 
dence his books of account to 
show payment credited therein to 
his customer, to relieve his claim 
from the operation of the statute 
of limitations. Were such books 
admissible ? 

25. Brown sued Jones in an ac- 
tion of tort, and recovered $10,000 
damages. On motion for new 
trial it was held that the tort had 
been committed by defendant, 
but that the damages were exces- 
sive and a new trial was ordered. 
What questions are triable on the 
new trial? 

26. A tailor sold and delivered 
a suit of clothes to F upon an 
agreement made by G, in writing, 
to pay for the same if F failed 
to do so. F did not pay. May 
the tailor sue F and G jointly? 

27. In a suit upon a note in the 
Supreme Court, the plaintiff de- 
sired to enter judgment earlier 
than twenty days after the service 
of the summons. In what time 
can he do this, and what course 
should be pursue? 

28. In a suit in Chancery a 
question arose as to the title to 
an office. Can it be tried in 
Chancery? If not, by what pro- 
cedure is such question tried and 
determined? 


29. A suit in Chancery was be- 
gun by petition. A motion was 
made to dismiss the petition on 
the ground that the suit should 
have been commenced by bill. 
Should the motion prevail? 

30. B and C had a claim against 
D cogrizable in the Court of 
Chancery. C declined to join with 
B in prosecuting the suit. How 
should B proceed? 


CouNsELORS’ QUESTIONS. 


1. The town of X, pursuant to 
legislative authority and with due 
care, constructed and operated 
sewage reduction works (making 
no more stench than unavoid- 
able) near a hotel. Because of 
the stench from the operation of 
these works the business of the 
hotel was ruined. The owner of 
the hotel claimed damages on the 
ground that his property was 
taken without compensation. 
Was he right? 

2. Land was devised to A for 
life, remainder to X in fee. It 
consistcd of plot 1 which yielded 
a smali income, and plot 2 which 
yielded none. The taxes on both 
plots exceeded the income. Was 
the life tenant bound to pay the 
taxes, and if so, to what extent? 

3. Brown signed and delivered 
to Kane an unsealed paper read- 
ing: “I have this day sold and 
delivered to John Kane my house 
and lot” (describing it correctly) 
“for $1,000 which he has paid to 

e.” Kane having paid the price 
took possession of the property. 
What title, if any, did he acquire? 

4. Testator, by his will, gave 
his farm and “all my personal 
property thereon” to his son for 
life and upon the son’s death, to 
X. The son survived his father 
only one week. Thereupon the 
son’s executor and X each claim- 
ed the hay which was in the barn 
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at the time of the father’s death. 
To whom did the hay belong? 

5. The owner of a furnished 
house leased the house and furni- 
ture to a tenant. Afterwards the 
owner mortgaged the furniture to 
the tenant to secure a loan. The 
mortgage was not recorded. Was 
the mortgage good as against 
creditors of the owner? 

6. A manufacturer of cloth, in 
an emergency, contracted to buy 
from Morton cotton yarn for 20 
per cent. above the market price, 
conditioned on delivery within 
ten days. Morton ordered the 
goods trom X & Co., who ac- 
cepted the order but failed to de- 
liver the goods, whereby Morton 
lost the benefit of his contract 
with the manufacturer. X & Co. 


were ignorant of that contract. 
Were X & Co. liable to Morton 
for the 20 per cent. profit which 


he lost? 

7. A and X contracted under 
seal that X would serve A for one 
year, in consideration whereof A 
covenanted to pay the father of 
Xacertain sum of money. Could 
the father recover from A on this 
contract for failure to pay the 
money: 

8. A building contract called 
for concrete foundation. The 
contractor, by mistake of his fore- 
man, put in brick foundation 
which was cheaper. In an action 
for the balance of the contract 
price the owner, having taken 
possession of the building, plead- 
ed this failure to perform. What 
is the legal rule to determine the 
controversy ? 

9. Land was purchased with 
partnership funds. The deed con- 
veyed it to the partners jointly in 
their individual names. The firm 
consisted of two persons; one of 
them died intestate and his widow 
claimed dower in an undivided 
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one-half of the land. What are 
her rights? 

10. The owner of a horse left 
it with a livery stableman with 
directions to sell it. Later, he 
borrowed from the stableman $50 
and wrote him: “Pay yourself 
out of the proceeds of sale of my 
horse.” The owner having died, 
the stableman claimed the right 
to sell the horse unless the debt 
was paid. The owner’s executor 
claimec that the authority to sell 
was revoked by the principal’s 
death. Which was right? 

11. She payee of a check drawn 
upon a bank in New Brunswick 
endorsed it generally and de- 
posited it to his account in a bank 
in Washington. The Washington 
bank forwarded it to New Bruns- 
wick fer collection. Payment was 
stopped by the drawer. The bank 
in New Brunswick paid it in 
ignorance of the stoppage of pay- 
ment. Could the New Brunswick 
bank recover from the payee? 

12. A died, leaving a widow, a 
son twenty-five years old and a 
daughter fifteen years old. He 
left to each only a money legacy. 
The estate became involved in 
litigation and the legacies were 
not paid until three years after 
the testator’s death. All the lega- 
tees demanded interest on the 
legacies from the date of testa- 
tor’s death. Were they correct? 

13. A died, leaving a farm to 
his three sons. B sued all three 
for a debt which A had owed him 
for over twenty years, but on 
which the eldest son had made a 
payment from his own funds. 
Should B succeed? 

14. A filed a bill to quiet title. 
The defendant pleaded affirma- 
tively a legal title and demanded 
to. have an issue at law for the 
settlement of the legal contro- 
versy. Was he entitled to it? 
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15. A wife left her husband and 
lived in adultery with another 
man. On her husband’s death 
she claimed dower in his lands. 
Is she entitled to it? 

16. A, for a valuable considera- 
tion, agreed to bestow on B a 
right of passage over land of A. 
What title vested in B and in 
what court could he enforce it? 

17. A married one Hoffman 
and lived with him for several 
years. He then disappeared. After 
ten years she married Jones, who 
had known of her former mar- 
riage and of Hoffman’s disappear- 
ance. Three years after the sec- 
ond marriage Jones brought suit 
to have the marriage to him an- 
nulled. Should he succeed? 

18. In an action against several 
defendants for a tort in which 
conspiracy was charged may one 
be found guilty and not the 
others? 

19. Plaintiff, in a written ap- 
plicaticn for a supply of gas, 
agreed that defendant’s agent 
should have free access to and 
might remove the meter. The bill 
being unpaid, and application for 
permission for access having been 
made and refused, the agent 
forced the door and took away 
the meter. Should plaintiff suc- 
ceed in a tort action? 

20. A magistrate issued a war- 
rant for the apprehension of 
Jones. He was found to be in an- 
other county. What steps should 
be taken to arrest him? 

21. A wife abandoned her hus- 
band without just cause, and re- 
fused to return to him, although 
he requested her to do so. The 
husband refused to provide for 
her. Under these circumstances 
she filed a bill for maintenance. 
Could she maintain such suit? 

22. X, a stockholder of a cor- 
poration assigned his stock to Y, 


solely »s collateral security for a 
debt. At an annual meeting of 
the corporation X and Y each 
claimed the right to vote. Which 
was right? 

23. P sued a trolley company 
for injuries caused by electricity 
escaping from the rails of the 
road, operated by the company in 
a public street. The only proof 
of the cause of the injury was the 
escape of electricity from the 
rails. The judge granted a non- 
suit. Was he correct? 

24. B sued C as the surviving 
partner of C & D. C denied in 
his answer that he ever was a 
partner. B offered to prove the 
existence of the partnership by 
statements of D made during his 
lifetime. These statements were 
admitted over objection. Was 
this proper? 

25. A made a contract with B 
to build a house, and C, by a 
separate instrument, guaranteed 
the performance of the contract 
by B. Upon failure of B to per- 
form, A sued both B and C in the 
same suit. Was this legal? 

26. A complaint stated the 
cause of action as follows: 1. The 
defendant, on May 1, 1916, made 
a contract with the plaintiff to 
build a garage on or before July 
1, 1916. 2. The defendant has not 
perforined said contract, whereby 
the plaintiff is injured, &c. Was 
there any defect in the complaint? 

27. D sued C upon a promis- 
sary note for the payment of $100. 
The answer consisted of a single 
statement of defense, alleging 
that the note was made on Sun- 
day, and that it was given with- 
out consideration. State whether 
this answer was good or not and 
give your reasons. 

28. At a trial of a cause in 
Chancery the question of the 





legal 
the 
arose 
Chat 
this 
29. 
the | 
the r 
agait 
closu 
erty | 
sary | 


a bill 
veyal 
itors. 


Mr. 
of Fr 
at W: 
ty, on 
25, 19 

Mr. 
Freeh 
New 
and v 
long 
that r 
fred 
Elean 
cedant 
Kouw 
Holla: 
lands” 
at the 
the ag 
gaged 
N. J. 
1878 0: 
he wa 
gree © 
mitted 
in Jun 
at the 
becams 
later, 

In 1 
of the 











MISCELLANY. 


legality of an ordinance passed by 
the Ccuncil of the town of B, 
arose. Upon objection, had the 
Chanceilor power to determine 
this question ? 

29. Pending the time between 
the commencement of suit and 
the recovery of a judgment by A 
against B, C commenced the fore- 
closure of a mortgage upon prop- 
erty owned by B. Was A a neces- 
sary party to the foreclosure suit? 

30. M, a general creditor, filed 
a bill against N to set aside a con- 
veyance as made in fraud of cred- 
itors. Is the bill maintainable? 





OBITUARIES. 


Mr. Joun L. Conover. 


Mr. John Livingston Conover, 
of Freehold, died at his residence 
at Wickatunk, in the same coun- 
ty, on Sunday evening, February 
25, 1917. 

Mr. Conover was born near 
Freehold, Monmouth county, 
New Jersey, February 21, 1849, 
and was a member of a family 
long settled and prominent in 
that region. He was a son of Al- 
fred JSivingston Conover and 
Eleanor S. Conover, and a de- 
cedant of Wolfertz Gerritse Van 
Kouwenhoven, who came from 
Holland to the “New Nether- 


lands” in 1630. He was educated 


at the Freehold Institute, and at 
the age of twenty-one years en- 
gaged in banking at Freehold, 
N. J. A member of the class of 
1878 of the New York University, 
he was graduated with the de- 
gree of Bachelor of Law and ad- 
mitted to the bar of New York 
in June, 1878, and in New Jersey 
atthe February Term, 1880. He 
beame a counselor four years 
later, 

In 1881 he entered the service 
of the Central Railroad Company 
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of New Jersey in its Law Depart- 
ment and continued therein until 
1904, since which time he was en- 
gaged at private practice. 

He is survived by a widow, 
who was Louise Fleming, four 
daughters, Charlotte L. S., Alida, 
Virginia S. Conover, Mrs Marcel- 
lus Quackenbush, and six sons, 
John L,. Jr., Edward W., Charles 
F., Alfred L., Stacy P., Harold V. 
D. Conever, and a brother, Peter 
G. Conover, of Denver. Colo. 


Mr. Epear B. Warp. 


Mr. Edgar Bethune Ward, a 
valuable and well-known member 
of the Bar at Newark, died on 
March 17, at his residence, 95 
Harrison street, East Orange, 
aged 68 years. He had been in 
poor health for several months, 
having been operated on in Johns 
Hopkins Hospital, Baltimore, last 
Fall, after which he _ returned 
home. A second operation was 
performed March 2. 

Mr. Ward was born at Afton, 
Morris county, about 1849, being 
the son of Moses Dodd Ward and 
Justina Louise Sayre. He entered 
Bloomfield Academy, then at- 
tended Cornell University, and 
read law in the offices of Runyon 
& Leonard and Stone & Jackson, 
and was admitted as an attorney 
at the November Term, 1872, and 
as counselor three years later. In 
1876 hz became counsel for the 
Prudential Insurance Co., where 
he had arduous duties, which 
were successfully performed for 
a long period. Later he became 
second vice-president, terminat- 
ing his connection with the com- 
pany in January, 1906. In 1915 
he was elected to the directorate 
of the Fidelity Trust Co., in 
which board he had served sev- 
eral years before. Until 1892 he 
resided in Newark, where he was 
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at one time a member of the 
Board of Education. In the year 
last named he removed to Orange. 

At the time of his death Mr. 
Ward was a director of the Fi- 


 delity Trust Co., the Public Serv- 


ice Corporation and the Firemen’s 
Insurance Co., and was also for- 
merly a director of the National 
State Bank, all of Newark. He 
was a member of the Lawyers’ 
Club and of the Essex County 
Country Club. 

Mr. Ward married Miss Hattie 
N. Jube, daughter of John P. 
Jube, of Newark, a descendant of 
an old New York family. She sur- 
vives him, with three sons, Edgar 
Percy, Newell Jube and Kenneth 
Bethune Ward. 

At the funeral services, which 
were held in Newark, the honor- 
ary pallbearers were Chief Justice 
William S. Gummere, Forrest F. 
Dryden, president of the Pruden- 
tial Insurance Company; former 
Governor Franklin Murphy, Uzal 
H. McCarter, president of the Fi- 
delity ‘Trust Company; Thomas 
N. McCarter, president of the 
Public Service Corporation ; Rich- 
ard V. Lindabury, Daniel H. Dun- 
ham, president of the Firemen’s 
Insurance Company, and Wilbur 
S. Johnson, vice-president and 
comptroller of the Prudential. 


Mr. JoserH REILLY. 


Mr. Joseph Reilly, of Red Bank, 
and a prominent lawyer of that 
place, died on March 5, of paraly- 
sis, aged 57 years. 

Mr. Reilly was born at Yonk- 
ers, N. Y., April 27, 1860. His 
father, Patrick Reilly, whose wife 
was Catharine Thompson, re- 
moved to Red Bank when Joseph 
was a small boy. The latter stud- 
ied law, first in the office of Rob- 
ert Allen, Jr., and then of the late 
Hon. John S. Applegate, both of 


Red Bank. He was admitted as 
an attorney at the November 
Term, 1886. In 1895 he married 
Emma Mary, daughter of Mr, 
George Hathaway, of Long 
Branch. Besides his wife he js 
only survived by one sister, Mrs, 
a7 A. Quinn, of Jacksonville, 
a. 





BOOK NOTICE. 


REPORT OF THE 39TH AN. 
NUAL MEETING OF THE 
AMERICAN BAR ASSOCIA- 
TION, at Chicago, 1916. Bal- 
timore: Lord Baltimore Press, 
Pp. 923. 


This is Vol. XLI of the annual 
reports of the American Bar As- 
sociation, and ought to be in the 
hands of every lawyer in this 
country. The thinness of the 
paper employed makes the book 
seem small compared with pre- 
vious issues, or with the number 
of its pages, but the subjects com- 
prised in the addresses and papers 
delivered or read, which occupy 
more than 500 pages, are of great 
value. The addresses of the Presi- 
dent, Hon. Elihu Root and Hon. 
Lindley M. Garrison, will, of 
themselves, attract much atten- 
tion, while those by Senator 
Borah, of Idaho, on “The Lawyer 
and the Public;” by Mr. Good- 
now, of the Baltimore Bar, on 
“Private Rights and Administra- 
tive Discretion,” etc., are careful 
and thoughtful articles. A Uni- 
form Land Registration Act was 
approved by the Association, and, 
of course, is printed here, along 
with the full proceedings and a 
full list of the 10,000 or more 
members of the Association. The 
chairman of the Membership 
Committee is Lucien H. Alexan- 
der, Esq., 3400 Chestnut Street, 
Philadelphia. 
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